SELF-INCRIMINATION -WHAT CAN AN ACCUSED PERSON BE COMPELLED TO DO?
FRED E. INBAUt In the course of criminal investigations and criminal prosecutions it frequently becomes important, or at least desirable, to require an accused person to perform some act or to submit to what might be termed an invasion of his bodily security. The usual situation arises from attempts to effect an identification of the accused, or to ascertain from an examination of his body certain facts tending to establish his guilt or innocence as a criminal offender. In such instances, to what extent does the constitutional privilege against self-incrimination afford protection to accused persons?
A discussion concerning the scope and limitations of the privilege against self-incrimination necessarily involves a consideration of its history and of the policy which justifies its existence. Of this, however, only a brief treatment is necessary for our present purpose. The principal objective of this paper is to present a review of pertinent legal decisions, analyzed and discussed under various classifications based upon factual situations. These classifications, however, are offered merely for the convenience and interest of the reader and not as any indication that each group of cases warrants the application of a different legal principle in interpreting the constitutional privilege.
HISTORY AND POLICY OF THE PRIVILEGE
The early English history of our present day privilege against self-incrimination is indeed a strange one. It developed about the middle of the seventeenth century as a restriction upon the cruel religious persecutions for heresy in the ecclesiastical courts, and primarily for the purpose of stripping such courts of their increasing authority, so that they might be kept within their proper statusbeneath the dignity and authority of the common law courts.' Unlimited inquisitorial powers, permitting the administration of the oath "ex officio" and the compulsory examination of persons accused of heresy and of other offenses within the jurisdiction of the church courts, seemed to endanger the superior authority of the courts of common law. 2 In addition to this, of course, there existed a general disapproval of the practice, not so much because an accused was forced to testify against himself concerning the particular charge against him, but principally for the reason that such a practice permitted a general inquiry into a person's behavior and conduct, however unrelated they may be to the charge in question.
Not long after the abolition from the ecclesiastical courts of the oath "ex officio" and its attendant compulsory examinations, attention was focused upon the justification for even the common law courts to exercise such widespread authority. The result was a general reaction to the effect that no person should be bound to incriminate himself on any charge in any court. Common law courts began to concede this claim, first in criminal trials and later in civil proceedings. It soon became settled into the bed rock of English common law. By the latter part of the seventeenth century the privilege was so well established that apparently Parliament cofnsidered it unnecessary to include it in the Bill of Rights.
the exercise of arbitrary power in probing into a man's conscience on the subject of religion.
It should be understood that the privilege against self-incrimination and the rule excluding untrustworthy confessions are separate and distinct, as to origin, development, and principle. Frequently the two are confused and treated as identical. However, the history of each differs in origin by one hundred years, and obviously, as pointed out by Wigmore, if the privilege, "fully established in 1680, had sufficed for both classes of cases, there would have been no need in 1780 for creating the distinct rule about confessions." Moreover, the privilege was designed to cover only statements made in court under process as a witness, whereas the confession rule was intended to cover statements both in court and out. And finally, in regard to practical effects, the differences become quite apparent. It seems, therefore, that the sole relationship between the confession rule and the privilege is to be found in the general spirit and caution which the law gradually developed in the interest of accused persons.
The settlement of the American colonies took place about the time in English history when opposition to the "ex officio" oath of the ecclesiastical courts was most pronounced, and when the insistence upon the privilege against self-incrimination in the common law courts had begun to have its effect. Apparently the very reasons which contributed to the change in the English common law concept of the rights of accused persons largely accounted for the recognition of the privilege in the colonies, and for its Incorporation in the federal constitution and in the constitutions of the several states. 5 Although some of the details concerning the English and early American history of the privilege are obscure, it is perfectly clear that the primary purpose of the privilege was to put an end to the practice of employing legal process to extract from a person's lips an admission of his guslt. 6 And this interpretation must persist even 4 op. cit. supra note 1 at §2266. 5 Op. cit. supra note 3 at p. 769. a An early extension of the privilege encompassed the production of documents or chattels by an accused in response to a subpoena or other form of process "treating him as a witness." Of this Mr. Wigmore states: "For though the disclosure thus sought be not oral in form, and though the documents or chattels be already in existence and not desired to be first written and created by a testimonial act or utterance of the person in response to the process, still no line can be drawn short of any process which treats him as a witness; because in virtue of it he would be at any time liable to make oath to the identity or under the view that the privilege is closely related to the confession rule both as to history and principle-which view is not altogether unreasonable as regards the adoption of the privilege in our federal and state constitutions. 7 In examining the following collection of cases it is well to keep in mind not only the original purpose of the privilege but also the policy which justifies its existence at the present time:
"It exists mainly in order to stimulate the prosecution to a full and fair search for evidence procurable by their own exertions, and to deter them from a lazy and pernicious reliance upon the accused's confessionIs." 8 Were it not for this consideration it might well be contended that the privilege has outlived its usefulness. 9 Then again, however, we should not lose sight of the fact that "the exercise of the power to extract answers begets a forgetfulness of the just limitations of that power"1° It may also become an additional incentive for law enforcement officers "to sit comfortably in the shade rubbing red pepper into a poor devil's eyes rather than go about in the sun hunting up evidence.""
FooTPRinTs
In discussing the admissibility of compulsory evidence regarding footprint comparisons it is necessary to distinguish between the authenticity or origin of the articles produced." 4 Wigmore, Evidence (2d ed., 1923) §2264.
7 "This privilege against self-incrimination came up through our colonial history as a privilege against physical compulsion and against the moral compulsion that an oath to a revengeful God commands of a pious soul. It was insisted upon as a defensive weapon of society and society's patriots against the laws and proceedings that aid not have the sanction of public opinion. In all the cases that have made the formative history of this privilege and have lent to it its color, all that the accused asked for was a fair trial before a fair and impartial jury of his peers, to whom he should not be forced by the state or sovereignty to confess his guilt of the fact charged." Op. cit. supra note 3 at 783. "In all of the debates on the Federal constitution in the adopting conventions, there were but few allusions to the privilege, and, when mentioned, it was mentioned as a privilege against torture." Ibid., p. 788.
For other references upon the history of the privilege, as well as the interpretation of the privilege generally, see Grant, I. A. C., "Self-Incrimination in the Modern American Law," type of case where a person's shoes are forcibly taken from him for the purpose of comparing them with tracks at the scene of a crime and the case where he is himself compelled to place his shoes or feet into the prints so that a comparison may be effec~ed. Each situation involves the application of a different legal principle.
Under the established rule that anything of evidential value on or about the person arrested is a proper object of confiscation 12 the courts should have experienced little or no difficulty in upholding the admissibility of evidence obtained as the result of a comparison made with a shoe or shoes obtained from an accused person against his will. Nevertheless, many of the opinions rendered in cases involving this issue have been based upon a consideration of the constitutional privilege against self-incrimination. Practically all the cases held in favor of admissibility-that is, that there was no violation of the privilege against self-incrimination'-but the fact remains that the same result could have been reached by invoking the simple rule just mentiofied.1 4 As regards the admissibility of evidence concerning footprint comparisons where the accused himself has been compelled to place his foot or shoe into a print-the type of case where the real issue is one of possible self-incrimination-the weight of authority supports the proposition that such compulsory behavior or conduct does not violate the constitutional privilege, for the reason that the accused in such instances is "not testifying as a witness" nor is he "delivering any testimonial utterance." 15 The . "The tendency of the more modern cases is to restrict the the minority view hold that such "enforced conduct" constitutes "testimonial compulsion."'"
The unreasonableness of the minority view is very well exemplified by a decision rendered several years ago in a case which involved the admissibility of evidence as to footprints made (1) by compelling the accused to place his foot with shoe on, into a print at the scene of a crime, and (2) by a sheriff placing the accused's shoes into the prints subsequent to their forcible removal from the feet of the accused." After a very thorough and exhaustive discussion of the problem presented by the second method, the court expressed its approval of the evidence resulting therefrom. It then devoted relatively little space in its opinion to the other and more important issue presented by the first method mentioned above, and abruptly concluded by holding that "this evidence falls on the wrong side of the line of cleavage" and therefore its admissibility constituted reversible error.
EXAmINATION OF BODY FOR SCARS, MARKS, AND WOUNDS
The leading decision concerning the right to examine the body of an accused person for scars and other identifying features is one rendered by the Supreme Court of Nevada in 1879. In this case i the accused, on trial for murder, had been compelled to exhibit his arm to the jury so that an observation could be made of certain tatoo marks which formed the basis of an identification by one of the state's witnesses. Upon appeal the defendant alleged that this procedure violated his privilege against self-incrimination.
constitutional privilege against compulsory self-crimination to confessions, and admissions proceeding from the accused, and to open the door to the reception of all kinds of 'real evidence' or proof of physical facts, which speak for themselves. in which the trial court refused to permit the accused to exhibit his feet to the jury so that a comparison could be made with evidence prints-on the ground that this constituted "the best means of ascertaining the truth," which is "the object of the law," whereas in Stokes v. State, 64 Tenn. 619 (1875), the same court had decided it was a reversible error to merely request an accused to put his foot into a pan of mud so that the resulting impression could be compared with those at the scene of the crime. In a very able opinion the Supreme Court affirmed the ruling of the trial court and held that the privilege had not been violated. The opinion states that "none of the many reasons urged against the rack or torture or against the rule compelling a man 'to be a witness against himself' can be urged against the act compelling a defendant to have his arm exhibited in the presence of the jury" because "such an examination could not, in the very nature of things, lead to a falsehood." The court considered the privilege as a protection against compulsory verbal testimony only, and stated that "it would be a sad commentary upon the wisdom of the framers of our Constitution" to hold that they intended by the privilege against self-incrimination to "close the door of investigation tending to establish the truth" in such a case as this.
The courts of several other states have rendered decisions to the same effect, both as regards the examination of scars and marks for identification purposes and the examination of wounds where their nature and position may be of any probative value. 19 The extent to which the courts are inclined to go in this respect is illustrated by an Indiana decision which sanctioned the forcible handcuffing of an accused person in order that an examination could be made of certain identifying scars and marks on his body.
MEDICAL EXAMINATION OF SEXUAL ORGANS

Pregnancy or Child Birth Determinations:
In an early New York case involving a prosecution for irsfanticide the accused mother was subjected to a medical examination It is of interest to compare the Garrett case, supra, with a previous decision of the same court, State v. Jacobs, infra p. 272. In the Jacobs case the court held that the privilege protected an accused from being compelled to stand up in court for inspection of the jury where it was sought to be determined whether he, a "free negro," fell "within the prohibited degree" covered by a statute pertaining to the "carrying of arms." In the Garrett case, the court held that a person suspected of arson and murder could be compelled to remove a bandage from her hand in order to determine whether or not she had been burned, as she alleged in an effort to avoid suspicion of setting the fire herself. To arrive at such a conclusion the court distinguished the Garrett case from the Jacobs case by stating that since the purpose of the jury view in the Jacobs case was to determine the defendant's degree of color, when the court required him to stand, he was thereby forced to become a witness against himself; whereas in the Garrett case, "not the prisoners, but the witnesses, were called to prove what they saw upon inspecting the prisoner's hand, although that inspection was obtained by intimidation" This distinction, however, seems more illusory than real.
20 O'Brien v. State, supra note 19.
for the purpose of refuting her denial of recent pregnancy. To the introduction of medical testimony to this effect the defendant objected, on the ground that the examination had been made against her will and therefore it constituted a violation of her privilege against self-incrimination. Her contention was upheld by the Court of Appeals of New York which considered the examination tantamount to compelling the defendant to actually testify that she had been pregnant and had given birth to the murdered child.
2
A contrary view was taken by the Supreme Court of the Phillippine Islands in a somewhat similar and relatively recent case, 22 one in which a woman accused of adultery refused to submit to a medical examination to determine whether or not she was pregnant. As the result of her refusal to submit the defendant incurred a jail sentence for contempt of court. She petitioned the Supreme Court for a writ of habeas corpus, alleging that her constitutional privilege against self-incrimination accorded her immunity from any such examination. In a very well reasoned opinion the Supreme Court refused to grant the writ; consequently holding that the compulsory medical examination would not impinge upon the constitutional privilege against self-incrimination:
"Having disabused our minds of a too sensitive appreciation of the rights of accused persons, and having been able, as we think, to penetrate through the maze of law reports to the policy which lies behind the constitutional guaranty and the common law principle, we have come finally to take our stand with what we believe to be the reason of the case. * * * "The kernel of the privilege as disclosed by the text writers was testimonial compulsion. .... The provision should be approached in no blindly worshipful spirit, but with a judicious and a judicial appreciation of both its benefits and its abuses. ** * "Under the facts before us, to use torture to make the defendant admit her guilt might only result in inducing her to tell a falsehood. But no evidence of physical fact can for any substantial reason be held to be detrimental to the accused except in so far as the truth is to be avoided in order to acquit a guilty person. * * * "Between a sacrifice of the ascertainment of truth to personal considerations, between a disregard of the public welfare for refined notions of delicacy, law and justice cannot hesitate. * * * "Fully conscious that we are resolving a most extreme case in a sense, which on first impression is a shock to one's sensibilities, we must nevertheless enforce the constitutional provision in this jurisdiction in accord with the policy and reason thereof, undeterred by merely senti-mental influences. Once again, we lay down the rule that the constitutional guaranty is limited to a prohibition against compulsory selfincrimination." 23 
Examination for Venereal Diseases:
In the course of criminal investigations *of rape cases where the victims have contracted venereal diseases as the result of such attacks, it becomes important, as part of a thorough investigation, to ascertain whether or not the accused persons are similarly afflicted. To determine this satisfactorily, of course, necessitates a medical examination of the sexual organs of the accused. Hence the possible objection that the examination constitutes a violation of the privilege against self-incrimination.
Courts generally have held that examinations of this nature are violative of the privilege, unless submission is voluntary.
24 Some decisions have gone the extent of holding, in effect, that the accused must expressly voice his approval-mere silence and the absence of overt objection being insufficient. 25 And according to this strict view the mere fact that an accused thinks he is compelled to submit will suffice to render the results of the examination inadmissible:
"When a man is under arrest, without counsel, and, speaking metaphorically, is standing in the *shadow of a policeman's club, it requires something much more substantial than silence to justify an invasion of his constitutional right not to be compelled to furnish evidence against himself." 26 Even assuming the unreliability and possible prejudicial effect of evidence of similar venereal infection in both victim and suspect -a'factor which seems to make itself felt in some of the decisions 27 -the courts are unjustified in denying admissibility on the ground of self-incrimination.
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23 It is interesting to note that one of the judges, though concurring in the opinion, objected to the absence of any provision to insure ocular inspection only and to safeguard the defendant from being examined by means of any instruments. For a discussion of cases involving the utilization of instruments to obtain compulsory evidence see infra p. 288 The weight of authority supports the proposition that an accused person may be compelled to change his wearing apparel for the purpose of permitting witnesses to a crime to observe the accused when dressed in clothing similar to that worn by the actual perpetrator of the crime.
Among the decisions to this effect is one rendered by the United States Supreme Court, in which it was held permissible for police authorities to compel a person accused of murder to put on a shirt found at the scene of the crime, in order to determine whether or not it fitted him."' Another such case, decided by the Supreme Court of Indiana, upheld the admissibility of identification testimony even though the accused, at the time of the identification, had over his face a handkerchief placed there by a police officer for the purpose of permitting the identifying witness to observe the accused when dressed the same way as the guilty person. It is of interest to compare a decision of the Supreme Court of grouping similarity in cases involving paternity determinations. "Since the tests can only prove exclusion (that the accused is not the father), are the results which indicate mere possibility of paternity (that the accused may be the father) of sufficient value to be admitted in evidence? . . . While logically relevant as concomitant evidence, it seems that the possibility of prejudicial inference against the defendant is too great in return for the remote evdence of capacity. . . . For that reason scientific authorities advocate that the results of blood grouping tests be admitted in evidence only when they conclusively establish a fact, i. e., that the accused could not possibly be the parent." Muehlberger, C. W. and Inbau, F. E., "The Scientific and Legal Application of Blood Grouping Tests," 27 J. Criminal Law and Crim. 578 at p. 592 (1936) .
29 Holt v. United States, 218 U. S. 245, 31 Sup. Ct. 2. 54 L. Ed. 1021 (1910). In the opinion of the court, Justice Holmes remarked: "The prohibition of compelling a man in a criminal case to be a witness against himself is a prohibition of the use of physical or moral compulsion to extort communications from him, not an exclusion of his body as evidence when it may be material. The objection in principle would forbid a jury to look at a prisoner and compare his features with a photograph in proof. Moreover, we need not consider how far a court would go in compelling a man to exhibit himself. For when he is exhibited, whether voluntarily or by order, and even if the order goes too far, the evidence, if material, is competent." Also, to the same effect: Bruce v. 865 (1932) . The accused also had a beard of several hours growth at the time of the identification, and this too he alleged to constitute a violation of his privilege against self-incrimination, since the beard resulted from his compulsory detention in jail.
Nevada with one rendered by the Supreme Court of Oklahoma upon this subject. In the Nevada case 3 ' the trial court had compelled the accused to take off his shirt, exhibit his arm to the jury, and then don a bullet-riddled shirt for the purpose of permitting the jury to determine whether or not the holes in the evidence shirt were in line with the scars and injuries on the accused's own body. Upon appeal this was held not to constitute a violation of his privilege against self-incrimination. In the Oklahoma case 32 the Supreme Court held that an accused cannot be compelled (even while testifying in his own behalf, according to the facts of the case) to try on a coat found at the scene of a crime. The court distinguished this case from one involving a pre-trial effort to accomplish the same objective, on the ground that here "the compulsion complained of was against the defendant as a witness." "The difference is this," stated the court, "that when such comparisons and experiments are made outside the court, the evidence thereto falls from the lips of witnesses other than the defendant. . ., while, on the other hand, if the defendant is required to make such experiments and comparisons, no extraneous evidence is required, and the constitutional prohibition is thereby violated."
The historical origin of the privilege permits a distinction such as that made by the Oklahoma court between pre-trial compulsion and compulsion under legal process, although practically all courts at the present time consider the privilege as covering proceedings out of court as well as in court. Nevertheless, the Oklahoma decision is subject to criticism on two grounds. In the first place, since the enforced conduct of the accused did not constitute "testimonial compulsion"--i. e., to paraphrase the court's own language, since the evidence did not "fall from the lips" of the accused-there is no justification for considering the trial court's ruling as a violation of the privilege. Secondly, the fact that the defendant had already testified in his own behalf should have been sufficient to dismiss without any further consideration the question of self-incrimination. (1924) . The court also remarked: "The right intended to be provided by the constitutional provision that no person shall be compelled to give evidence which will tend to incriminate him is so sacred, and the pressure towards its relaxation so great that when the suspicion of guilt is strong and the evidence weak and obscure, that it is the duty of the courts liberally to construe the prohibition in favor of personal rights, and to refuse to permit any steps tending toward their invasion."
Enactment of Crime:
The police practice of requiring accused persons to enact simulated crimes for identification purposes-at least to the extent, for example, of standing near a window of a burglarized home, etc.-has received judicial approval in a few cases, 33 although there is some authority to the contrary.
STANDING UP IN COURT
In 1858 the Supreme Court of North Carolina was called upon to determine whether or not there had been a violation of the privilege against self-incrimination in a case involving the prosecution of a "free negro" for "carrying arms," who had been compelled to stand up in court so that the jury could get a better view of him to determine if he were "within the prohibited degree" specified in the pertinent North Carolina statute. The court decided that the privilege had been violated. 35 It analogized this situation to one in which "an attempt is made to compel a defendant to produce in court a private paper which would be evidence against him," and then stated that the facts did not justify an exception "to that great conservative rule which the generous spirit of the common law has established for the protection of accused persons." The court further stated that although the right of the state to compel the presence of the accused at the trial may be recognized, it does not follow that he could be forced to stand or sit within view of the jury.
Although the effect of this decision has since been repudiated in North Carolina, it contributed to much of the confusion in later decisions pertaining to compulsory evidence generally. Moreover, it has a modern counterpart in a relatively recent Alabama case, (1932) . In the Neville case the court stated: "It was no more a violation of the constitutional rights of the prisoner to present himself to the prosecuting witness for identification in the place where the perpetrator stood than to make him stand up in court for the same purpose. Indeed, it was fairer to him to present him amid the surroundings where the occurrence took place." Also see State v. the Alabama constitution, is interpreted as a protection from any compulsory evidence and not merely the testimonial variety; and it is upon this basis that a distinction is made between the Alabama ruling and those of other states whose constitutions use the word "testify" in place of "evidence.1 37 However, with the exception of this Alabama decision and one by the Supreme Court of Georgia, 3 8 there is practical unanimity among the courts of other states in holding that the privilege offers no protection to an accused who may be compelled to stand up in court or place himself within full view of the jury 9 The basis for the majority ruling upon this matter is very well stated in an early New York opinion:
"The history of the constitutional privilege referred to clearly demonstrated that it was not intended to reach a case like this. The main purpose of the provision was to prohibit the compulsory oral examination of the prisoners before trial, or upon trial for the purpose of extorting unwilling confessions or declarations implicating them in crime."
FINGERPRINTS AND PHOTOGRAPHS
Fingerprints:
Persons suspected or accused of criminal offenses usually submit voluntarily to the taking of their fingerprints for the purpose of comparison with prints found at crime scenes. Consequently, in such instances there is clearly no violation of the privilege against self-incrimination. 4 ' And this is also true notwithstanding the fact that the suspected or accused individual is unaware that the finger-37 For a discussion of the variance in the wording of the privilege in the state constitutions, see 4 Wigmore, Evidence (2d ed., 1923) §2252 in which it is stated: "This variety of phrasing, then, neither enlarges nor narrows the scope of the privilege as already accepted, understood, and judicially developed in the common law. The detailed rules are to be determined by the logical requirements of the principle, regardless of the particular words of a particular constitution. prints are to be used as evidence against him. 42 Moreover, even where fingerprint impressions are obtained from a piece of paper given the accused ostensibly for the sole purpose of writing thereon, they may be used for comparison with prints found at the scene of a crime. 3 Where, however, a standard print is secured by compulsion, and testimony as to its identity with the evidence print is sought to be used in a criminal case, then the real issue is raised regarding the constitutional privilege against self-incrimination.
In the leading case upon this subject, 4 a statute was involved which provided, among other things, that no person convicted under its provisions should be sentenced until fingerprint records were searched "with reference to the particular defendant," for the purpose of ascertaining whether or not there had been a prior conviction. Pursuant to this provision the defendant was compelled to submit to the taking of her fingerprints, which, when checked through the files, identified her as a fourth offender-thus incurring an increased penalty. The defense objected to the introduction of this evidence and contended that by requiring the defendant to have her fingerprints taken, and by the receipt of such prints in evidence, she was thereby compelled, in violation of her constitutional rights, to be a witness against herself in a criminal case. The objection was overruled, and from the conviction in the trial court the defendant appealed. The appellate court, in sustaining the conviction, prefaced its opinion with the remark that the evidence had been received "in a criminal case." It then rendered an exhaustive opinion, reviewing analogous cases, such as those in which it had been held proper to compel accused persons to make footprints for comparison with those found at the scene of a crime, to submit to physical examinations for scars or wounds for purposes of identification, to exhibit tatoo marks to the jury, etc. The conclusion reached, and the reasons which prompted the court to so hold, are clearly stated in the following quotation from the opinion: "Nothing further is required in finger printing than has been sustained heretofore by the courts in making proof of identification. The steps are to exhibit the fingers of the hands and to permit a record of their impressions to be taken. The requirement that the defendant's finger prints be taken for the purpose of establishing identity is not objectionable in principle. There is neither torture, nor volition, nor chance of error....
"No volition-that is, no act of willing-on the part of the mind of the defendant is required. Finger prints of an unconscious person, or even of a dead person are as accurate as are those of the living. . . . By the requirement that the defendant's finger prints be taken there is no danger that the defendant will be required to give false testimony. The witness does not testify. The physical facts speak for themselves; no fears, no hopes, no will of the prisoner to falsify or to exaggerate could produce or create a resemblance of her finger prints or change them in one line, and therefore there is no danger of error being committed or untruth told."45 Another case, 46 involving a prosecution for selling a quart of gin in violation of the National Prohibition Act, presents a rather interesting situation regarding the admissibility of fingerprint evidence. On the day of the defendant's arrest and before arraignment his fingerprints were taken without his consent. He then filed a petition praying for the return of the prints. His counsel contended that the right to take the fingerprints did not exist, because of the absence of a state or federal statute providing for it, and because fingerprinting subjected "a possible misdemeanant before trial and conviction" to "unnecessary indignity," and constituted a violation of his constitutional rights. The government contended that there was no need for a statutory provision, that fingerprinting was necessary to ascertain whether a defendant had been previously convicted so as to plead the prior conviction provision of the Prohibition Act, and that fingerprinting did not constitute an infringement of any Also see People v. Jones 296 Pac. 317 (Calif. App., 1931), which cited with approval People v. Sallow, supra, although upon the facts in the case the accused had not objected to the taking of his prints. By way of dicta the court said: "Such evidence is not the evidence of the defendant, but is the evidence of a competent witness, and while it is based upon an examination of the defendant, it is no more inadmissible than would be the testimony of one who certified to the existence of a scar." of the defendant's constitutional rights. The district court sustained the contention of the petitioner and ordered the return of his fingerprints. Upon appeal, however, this order was reversed by the circuit court of appeals, holding the petitioner's contentions untenable, and stating that there existed a "general right of the authorities charged with the enforcement of the criminal law to employ fingerprinting as an appropriate means to identify criminals and detect crime." Although there are relatively few decisions concerning compulsory fingerprinting, it is reasonable to presume that the admissibility of such evidence is already established. Many courts, in passing upon the self-incrimination aspects of other types of evidence, mention compulsory fingerprinting by way of justifying their conclusion of admissibility. Moreover, numerous state statutes make it mandatory for law enforcement officers to take fingerprints of accused persons. m 4 7 In light of these facts it seems unlikely that any appellate courts, with few possible exceptions, will hold that an accused cannot be required to submit to the taking of his fingerprint impressions.
Photographs:
An excellent illustration of the importance of photography in criminal investigations and criminal prosecutions, as well as one calling for a decision upon the self-incrimination aspect of such evidence, is to be found in a case in which an appeal had been taken to the Court of Appeals for the District of Columbia.
8 Photographs had been made of the accused at the time of his arrest on a charge of murder. Upon his trial a witness used these photographs to identify the accused, rather than decide upon the basis of his features at that time, because during the interim between his arrest and trial he had grown a full beard. The accused objected to the introduction of the photographs for this purpose, alleging a violation of his constitutional privilege against self-incrimination. The trial court overruled the objection, and upon appeal this ruling was affirmed, for the following reasons mentioned in the court's opinion: "It could as well be contended that a prisoner could lawfully refuse to allow himself to be seen, while in prison, by a witness brought to identify him, or that he could rightfully refuse to uncover himself, or to remove a mask, in court, to enable witnesses to identify him as the party accused, as that he could rightfully refuse to allow an officer, in whose custody he remained, to set an instrument and take his likeness for purposes of proof and identification. It is one of the usual means employed in the police service of the country, and it would be a matter of regret to have its use unduly restricted upon any fanciful theory or constitutional privilege." 49 This decision apparently represents the only criminal case passing squarely upon the subject of compulsory photography.
50 Nevertheless, for reasons similar to those mentioned regarding compulsory fingerprinting, there no longer seems to be any question but that an accused person may be compelled to submit to the taking of his photograph.
In addition to the few criminal law decisions concerning the 91 "The right of the police to fingerprint and photograph is powerfully supported by the argument from convenience and from the public interest in permitting the courts to learn the truth of the questions at issue. The right is also upheld by custom. * * * There is a close analogy between searching the person of a prisoner and fingerprinting him. Both acts have for their purpose the obtaining of evidence against him; in both is his person subjected to some handling beyond what is required for preventing escape. The right to search a prisoner is generally upheld. * * * If the police have no right to fingerprint and photograph a person before conviction, they would seem to be equally without such right after conviction. * * 
HAIDWRITING
The mere fact that a person is under arrest at the time he complies with a request of law enforcement officers to make a specimen of his handwriting for purposes of comparison with a questioned document has been generally held not to affect the admissibility of such a standard for any reason of compulsory self-incrimination." A similar view also prevails as to the absence of any warning such as that usually given prior to the signing of a formal confession. ' There are a number of state and federal appellate court decisions to the effect that an accused who takes the witness stand in his own defense may be required on cross-examination to furnish a specimen of his handwriting for comparison with a pertinent inis unlawful. The decision is not altogether clear, but it seems that the real issue was one of false arrest. If that be so then, of course, the fingerprinting was illegal. 52 
See collection of cases in 83 A. L. R. 127 (1933).
In practically all such cases, however, the courts held that the form of action was inappropriate, although the abstract right of an acquitted person to the return of his fingerprints was apparently recognized. Also see cases cited supra note 51, and, in this connection, Kidd, A. M., "The Right to Take Fingerprints, Measurements 485 (1925) . The Kennison case and others to the same effect attempt to make a distinction between the situation where the standard obtained has "no apparent connection" with the charges against a defendant (as in the Hunt case) and one in which there is such a connection, for example, where an accused is requested to make a reproduction in his own handwriting of the questioned document. The distinction is clearly unsound, but the latest Texas decisions upon this question still endeavor to reconcile the two views. See for example, Rose v. State, supra. criminating document 5 5 The basis for such rulings is, of course, the general principle of waiver (assuming the application of the privilege otherwise) plus the added fact that the procedure itself constitutes legitimate cross-examination where the issue of handwriting identification is an element in the case. 6 Apparently the only appellate court decision passing squarely Dn the general proposition of the constitutionality of compelling a person to execute a standard of his handwriting is one rendered several years ago by the Supreme Court of the Philippine Islands.
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The case involved a petition for a writ of prohibition to be directed at a trial judge who ordered the petitioner to furnish a specimen of his handwriting for purposes of a comparison being made with certain documents which were alleged to be falsified by the petitioner. The order had been granted at the request of the prosecuting attorney before any formal charges had been filed against the petitioner, and the specimen of handwriting was to consist of a dictated transcript of the contents of the questioned document. Alleging such a procedure to be a violation of his constitutional privilege against self-incrimination, the petitioner sought to have the authorities restrained from enforcing the court order.
The Supreme Court, in a very thorough opinion, upheld the petitioner's contention and granted the writ of prohibition, for reasons apparent in the following excerpt from the opinion: "Writing is something more than moving the body, or the hand, or the fingers; writing is not a purely mechanical act, because it requires the application of intelligence and attention; and in the case at bar writing means that the petitioner herein is to furnish a means to determine whether or not he is the falsifier, . . . Except that it is more serious, we believe the present case is similar to that of producing documents or chattels in one's possession. * * * "We say that, for the purposes of the constitutional privilege, there is a similarity between one who is compelled to produce a document, and one who is compelled to furnish a specimen of his handwriting, for in both cases, the witness is required to furnish evidence against himself. "And we say that the present case is more serious than that of compelling the production of documents or chattels, because here the witness is compelled to write and create, by means of the act of writing, evidence which does not exist, and which may identify him as a falsifier."
The court distinguished the present case from two previous ones concerning this subject of self-incrimination on the ground that in the one, involving a compulsory pregnancy examination, 8 the accused was not required to do any "positive act," and in the other the forcing of an accused to discharge some morphine from his mouth did not constitute a "testimonial act."
5
It seems clear, however, that the "creation" aspect of the instant case formed the principal source of the court's objection.
A specimen of handwriting, obtained for purposes of comparison with a questioned document, can logically be considered as nothing more than mere physical evidence. It differs very little, in principle, from a fingerprint impression secured by compulsion for purposes of comparison with a fingerprint found at the scene of a crime. The purpose for which it is desired is not to make a study of the handwriting to determine the mental attitude or character of the accused as bearing upon his guilt or innocence-as would be the case, let us say, if a pseudo-scientific graphological (character reading) examination were made-but merely to observe whatever physical, habitformed peculiarities may be present in a specimen which will serve as identification data. In this respect it is very similar to an accused person's gait or limp which he may be required to exhibit for identification purposes. For these reasons a specimen of handwriting should not be confused with incriminating documents as such-that is, any inculpatory writings in possession of the accused, the production of which are sought by process against him as a witness. 6o It may be argued, of course, that the situation as regards the compelling of an accused to make a specimen of his handwriting is so closely related, in principle, to the rule pertaining to documents and chattels (see supra note 6) that it too should come within the scope of the privilege.
In this connection see State v. Mayer, 154 Wash. 667, 283 Pac. 195 (1929) which held that the accused's production in evidence of specimens of handwriting made in the presence of the jury, introduced to negative the prosecution's contention that he wrote the incriminating documents in question, constituted "testimony," even though the accused had not been formally sworn and had not taken the witness stand in his behalf; and for the reason the accused deprived himself of his right to an instruction that no inference was to be drawn from his failure In the one case an accused's admission of guilt may be spelled out in written language and be just as effective in incriminating him as would be his own testimonial admission, whereas in the other situation only the physical characteristics of the handwriting are of any significance, and it would be immaterial that the production of a specimen of handwriting requires any "creation" or "positive act" on the part of the accused. The constitutional privilege was intended to cover the former situation, for otherwise it would be a meaningless phrase, but its historical origin and development indicate that it was not contemplated or designed to cover the latter.
VOICE IDENTIFICATION
Many occasions may arise in the course of criminal investigations or criminal trials in which it becomes desirable to have an accused person speak for the purpose of a comparison being made between his voice and that of a criminal offender. The most obvious situation, of course, is that where the victim of a crime or a witness to it is called upon to identify an accused as the guilty person whose voice was heard at the time of the commission of the offense. Then, too, a comparison may be desired between the voice of an accused and the recorded voice of a criminal obtained from a tapped telephone wire or by means of a dictagraph. In such instances as these, can an accused person be compelled to speak?
Apparently there are no appellate court decisions passing squarely upon this issue. However, in an early Pennsylvania case there is dictum to the effect that an accused person may be required to repeat certain words which had been spoken by the perpetrator of a crime, so as to assist a witness in court to form an opinion as to the identity of the accused.
1
So long as the accused is not required to discuss the crime itself or his own possible incrimination, but merely to furnish a sample of his voice as "identification data," there appears very little justification for considering such compulsory behavior as a violation of his privilege against self-incrimination. The reasons in support of to testify. "We are of the opinion," said the court, "that when Mayer so made these samples of his handwriting before the jury, he was, in legal effect, testifying in his own behalf, just as if he had made such samples out of the presence of the jury, and then brought them into the presence of the jury and there testified that they were samples of his handwriting. * * * Mayer, in legal effect, said to the jury, when he made the samples of his handwriting in their presence, 'There is my handwriting,' as plainly as if he had orally there so told the jury. this view are precisely the same as those previously discussed with regard to handwriting specimens."
INSANITY
The very nature of a psychiatric examination-requiring "utterances" from the person so examined-creates a very interesting and somewhat perplexing problem in so far as the privilege against self-incrimination is concerned. A compulsory psychiatric examination unquestionably comes much closer to the true scope of the privilege than most of the types of cases previously discussed. At the same time, however, the insanity issue presents a much greater sociological factor for consideration. It requires but little imagination to conceive of the effect of a rule of law prohibiting the state from inquiring into the mental status of an accused who offers in his defense a plea of not guilty by reason of insanity, and who is himself permitted to utilize the results of psychiatric examinations in support of his contention. Nevertheless, what course is open to the courts, and particularly to those which are inclined to adhere to the all inclusive view regarding the extent to which the constitutional privilege affords protection against compulsory evidence?
As a general rule, it seems that the courts which have been confronted with this problem of self-incrimination in insanity cases have deliberately avoided, in so far as possible, the real issues involved. For instance, in one case, 6 s in which the results of a psychiatric examination were objected to because the sheriff had taken the accused from the jail to "a room outside of the jail" for the purpose of the examination, the only reason given by the appellate court for rejecting the contention of the accused that such a procedure violated his privilege against self-incrimination, was the fact that "this practice of allowing experts to make examinations of the prisoner as to his mental condition is the ordinary procedure in cases where the defense of insanity is interposed." In another case, 6 4 the contention of an accused that his privilege had been violated r2 According to Professor Wigmore, the requirement that an accused speak for identification purposes "is no more than requiring the revelation of a physical mark." 4 Wigmore, Evidence (2d ed., 1923) §2265. Also see note in 5 N. C. L. Rev. 333 at p. 339 (1927), in which the author states: "Communications should be admitted when the words that are spoken are not incriminating in themselves. Though verbal communications are very close to testimonial utterances, when used alone for identification of voice they are quite similar to specimens of handwriting and should be subject to the same rules. was disposed of as follows: "It certainly would be a strange doctrine to permit one charged with a public offense to put in issue his want of mental capacity to commit the offense, and in order to make his plea of want of capacity invulnerable prevent all inquiry into his mental state or condition." And in another" 5 the court stated: "We fail to see wherein the accused was forced to give evidence against himself. He was forced to do nothing. He was looked at and spoken to; but even a cat may look at a queen, and no one need answer when spoken to unless he wishes to do so." What cogent reasonsall three-for upholding the admissibility of evidence allegedly obtained by compulsion and, according to the accused's contention, in violation of a constitutional privilege! Another excellent illustration of the reluctance of the courts to bring this issue out into the open is to be found in a Vermont case which held that the commitment of an accused person to a psychiatric institution "for observation" did not violate his privilege against self-incrimination. 66 The basis for the ruling, as well as an indication of the limitations placed upon the extent of the "observations," is to be found in the following quotation from the court's opinion:
'It was as lawful to confine the accused in the asylum as in the jail and very likely it was more comfortable for him. He could be observed by anyone at either place and such persons could testify without conflicting with the respondent's constitutional rights; otherwise one under indictment could insist upon strict seclusion and being unseen. He was not obliged to do anything or say anything at the asylum, but if he did, any observer, including the superintendent, might testify as to his sanity based upon what he saw or heard the accused say while in confinement in the hospital." ' 582 (1924) : "Ordinarily the result of a physical examination made without consent of the accused is not admissible in evidence, but we find the weight of authority in this country is to the effect that where the defense of insanity is made, evidence of the facts disclosed by a physical and mental examination of accused by physicians either prior to or during the trial, with or without his consent, does not violate the constitutional privilege of accused not to be a witness against himself." (Italics added.) , in which it was held that: "By no conceivable freak of the imagination could it be conceived that his [the defendant'sl acts, conduct, and demeanor during the trial were not and would not be noticed by the jury, and considered by them in passing on the issue of his insanity, and we think that the experts could take into consideration, in giving an opinion as to his sanity, his acts, conduct, and demeanor on the trial as well as his acts, conduct, and demeanor on other occasions."
In this connection also consider the dictum in People v. Strong, 114 Cal. App.
To hold that an accused who is committed to an institution is "not obliged to do anything or say anything" seems a rather feeble excuse for avoiding the real issue, although such judicial rationalization apparently serves very well to avoid any "strange doctrine." Nevertheless, this should be unnecessary under a proper interpretation of the constitutional privilege.
It would have been much more desirable for the courts in these cases to have held that although the privilege protects the accused from supplying any testimonial link in the chain of evidence to establish the conclusion that he committed the crime in question, it has no application to an inquiry as to his mental responsibility at the time the act was committed; for even though an accused's ultimate guilt depends upon his mental condition at the time of the commission of the act, it has no bearing upon the questions of whether he actually committed it. The reasonableness of this analysis is obvious when we realize that a psychiatric examination does not necessitate any inquiry as to the accused person's innocence or guilt of the crime charged. An expert in mental diseases can make a complete and thorough psychiatric examination by observ-522, 300 Pac. 84 (1931), upholding the constitutionality of a section of the California Penal Code authorizing the court to appoint alienists to examine an accused person. As regards the objection that this section violated the defendant's privilege against self-incrimination the court said: "Nothing in the section compels him to submit to an examination. If he does so the action is purely voluntary. To assert his constitutional rights all that is required is for him to stand mute, and possibly, also, to refuse to permit the examination, when the appointed expert undertakes to proceed; and whether he does so or not there is no compuision." (Italics added.) 68 This very analysis was urged upon the Wisconsin Supreme Court in Jessner v. State, supra note 67. The court stated that "the cogency of this contention is appreciated, but, as we prefer to base our decision on other grounds, we express no opinion with reference thereto." The examination of the defendant was found to have been made "with and by the consent of the defendant."
In this connection consider the concurring opinion of Justice Strom in Blocker v. State, 92 Fla. 878, 110 So. 547 (1926), a case in which a psychiatric examination was made of an accused without his attorney's knowledge, although apparently without any specific objection on the part of the accused himself: "On the whole, it seems that the substantial weight of authority now sanctions the admissibility of testimony offered by the state concerning the mental condition of the accused, if relevant to the issue, even though the testimony be based wholly or in part upon a mental and physical examination of the accused without his consent, and in the absence of his counsel, provided, however, the extent and nature of the examination be reasonable and lawful under all the circumstances, and some other constitutional right or immunity of the prisoner is not thereby violated, with all of which the examination now under consideration seems to be in accord." Also see State v. Spangler, 22 Wash. 636, 159 Pac. 810 (1916), where there is some indication that perhaps this court also sensed the real problem when it stated in its opinion, as part of its reason for upholding the admissibility of the resultsof an examination made without knowledge of the defendant's attorneys, that "no evidence was offered of any act done by the appellant or statement made by According to the analysis suggested previously it seems" that after a verdict upon a plea of not guilty had been entered against an accused, as in this California case, he may thereafter be compelled to take the witness stand upon his trial on a plea of not guilty by reason of insanity. And the same analysis should apply, apparently-with greater justification, in a case where for purposes of execution of sentence a court is confronted with a determination of a convicted person's present mental status. Yet even in this latter situation the Supreme Court of Illinois failed to recognize the real problem involved. 70 By way of summary it may be stated that the decisions have been quite uniform in admitting in evidence the results of psychiatric examinations allegedly made under compulsion. In most instances, however, it appears that consideration of expediency alone determined the ultimate ruling of the court rather than an analysis of the privilege itself as permitting the utilization of such evidence." The defendant in this case had been convicted of murder, but was later adjudged insane. Sometime after his commitment to an insane institution he was tried again on the issue of his present mental status. The trial court permitted "the state to show by the doctors appointed by the court to examine the defendant that he refused to allow them to examine him touching the matter of his insanity." Upon appeal from a verdict adjudging him sane and therefore subject to execution the defendant appealed, alleging the foregoing action of the trial court as error. The appellate court upheld his contention. The basis for the ruling in this respect, however, is not very clear. There were numerous errors in the record and this particular question was given very little attention. The court merely said: "This was a privilege that the law guaranteed to the defendant. There is no law in this state that authorizes or permits a court, either on his own motion or on motion of a party to any civil suit or proceeding, to appoint alienists to examine a defendant . . . with a view of qualifying them to testify as the court's witnesses for or against such party as to his mental or physical condition."
71 Excepted from this class, of course, are cases in which it clearly appears that the examinations were submitted to voluntarily or at least without any express objection on the part of the defendant, or where they were made withbut the consent or knowledge of the defendant's attorney, though without objection from the defendant himself, or where the examinations were made after the defendant had testified in his own behalf and therefore waived his privilege: 73 their potential value and possible subsequent judicial acceptance merit a discussion of the question as to whether or not an accused person could be required to submit to an examination of this nature.
The "Lie-Detector":
The name "lie-detector" has been inaptly applied to a type of instrument which records changes in blood pressure, heart beat, respiration, and other physiological processes, and by means of which attempts are made to diagnose deception. In the hands of experienced examiners such an instrument has been found to permit an accurate diagnosis of deception. 4 During the course of a so-called "lie-detector" test the person being examined is not required to disduss the subject under investigation, except in so far as he must respond to the examiner's questions by either "yes" or "no." And even these responses may be dispensed with if necessary, without materially affecting the results of the test. 75 Since the physiological reactions obtained by this technique, and even the "yes" and "no" answers, are not used testimonially, that is, "as statements of facts to show their truth," it may well be argued that there should be no legal obstacle to a compulsory examination of this nature.
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The analogy to compulsory fingerprinting and to many of the other types of cases previously discussed seems to have some validity. And this is particularly true if the "lie-detector" tests are conducted in such a way as to obviate the (1931) , in which the author suggests that as regards the "lie-detector" test "since the words spoken do not in themselves express ideas, they would not be testimony in any ordinary sense, and consequently should not be excluded."
"yes" and "no" responses of the accused-thereby eliminating any semblance of "testimonial utterances."
"Truth Serum":
Several drugs, which are capable of producing a mental state wherein consciousness is affected to the extent that a person's reactions are somewhat automatic, have been used in an effort to detect deception and elicit the truth. Among these are scopolamine and sodium amytal-sometimes known as "truth-serums."
Although some fairly encouraging results have been obtained by the use of these so-called "truth-serums" experimentally and even in actual criminal investigations the percentage of accuracy at the present time is not very high. Perhaps eventually this technique may be improved to an extent to justify consideration of its results as evidence in criminal cases. If and when this should occur, could a person be compelled to subject himself to such an examination?
Since evidence obtained from a person under the influence of "truth-serums" is of a testimonial nature-and pertaining to that person's own possible incrimination-it seems quite clear that this type of case would fall within the scope of the privilege against self-incrimination7 8
The difference between this class of evidence and that obtained by means of "lie-detectors" is obvious, in so far as the privilege against self-incrimination is concerned. To what extent must an accused person tolerate an invasion of his bodily security? How far may police authorities and judicial tribunals go in extracting physical and non-testimonial evidence from within the body of an accused? For example, may a stomach pump be used on an accused without his consent for the purpose of obtaining a specimen of his stomach contents, in order, let us say, to make an analysis to determine the nature of food recently consumed by him, and thereby either verify or disprove his assertions that he last ate a certain kind of food different from that known to have been consumed by the guilty person at or about the time of the commission of the crime in question-a plausible situation in light of modern methods of scientific crime detection?
One court has held that an accused person's privilege against self-incrimination is not violated by his being forced to discharge from his mouth some morphine which he had concealed there when arrested for its possessionJ Another decided that scrapings from underneath the fingernails of an accused may be removed for analysis without violating any of his constitutional rights or privileges.
8 0 These cases, however, involve only slight invasions as distinguished from the rather extreme hypothetical case mentioned previously, or those in which blood or other fluids or substances are attempted to be removed from within the body.
Blood Grouping Tests:
Blood grouping tests are of particular value in cases involving paternity determinations, to ascertain whether or not it were possible for an accused person to have been the father of an alleged offspring.
8 ' The scientific reliability of such tests is unquestioned, but their value is somewhat limited because they can only establish the fact of exclusion; in other words, the test results offer no proof that a certain person is the father of a child whose parentage is in question. And much the same limitations are present as regards the source of a given specimen of blood. The tests may determine the fact that the specimen could not possibly have originated from a certain person's body, because of the difference in groupings, but here again the only absolute proof is that of exclusion.
Ordinarily the question of compulsory evidence as regards blood grouping tests is not likely to arise, for the reason that courts, statutes, and scientific authorities all refuse to admit the result of a test if offered to evidence affirmatively the possibility of paternity or of the origin of a given specimen of blood; 82 while if the result indicates impossibility, the accused is benefited thereby and is not apt to allege a violation of his privilege against self-incrimination in the procurement of a sample of his blood for comparison purposes. There are certain types of cases, however, in which blood grouping evidence may establish conclusive proof against an accused and in which the courts may be called upon to consider whether or not he can be compelled to furnish a sample of his blood for such an analysis. Suppose, for example, that at the time of the arrest of an accused person there is blood upon a weapon found in his possession, or upon his clothing, which the police suspect as having originated from the victim of a murder or other crime of violence, but which the accused claims to be his own blood, the result of a nose bleed or of a minor injury to himself. It would then become worthwhile and indeed important to have blood group test made to determine whether or not the specimen could have come from the accused himself. Of course, if the result of the test indicated the blood to be of the same group this would only prove that the defendant might be telling the truth, since both his blood and that of the victim may belong to the same group. However, should the result indicate that the specimen could not have come from the accused then the police and prosecution would be equipped with a valuable bit of evidence pointing toward his guilt. But, suppose the accused relies upon his constitutional privilege and refuses to furnish a sample of his blood for this purpose?
The analogy between the taking of a specimen of blood and the types of compulsory evidence previously discussed seems basically valid in support of the view that such a procedure does not violate the privilege against self-incrimination. Moreover, although such evidence is obtained by means of a "needle" (e. g., to puncture the ear lobe), there is no more danger of harmful effects upon the person's health than might accrue from the utilization of a similar technique in an ordinary or routine medical examination; and consequently the individual interest of bodily security should likewise yield to the public interest in ascertaining the truth or falsity of the assertions of the accused. Nevertheless, it is reasonable to presume that at least in some states the accused in our hypothetical case would not be deterred from explaining to the jury that the blood from a cut finger was responsible for the blood on his knife or that the blood stains on his shirt resulted from a nose bleed-even though it might be possible to establish as a scientific fact that all this was absolutely false. The "needle" in the case is just as apt to bring For reasons discussed in the preceding section and in other parts of this paper it seems that the privilege against self-incrimination should be no obstacle to the admissibility of evidence of intoxication obtained by any of the foregoing methods." s The only type of situation in which the privilege appears applicable is illustrated by the facts in an Alabama case 8 S where interrogatories were propounded of a person as to how many drinks he had and what he had been drinking-an examination calling for testimonial utterances.
In so far as the privilege against self-incrimination is concerned there seems to be no limit to the extent an accused person must tolerate an invasion of his bodily security. There may be and are, of course, other considerations which will impel a court to define certain limitations. Nevertheless, there is no justification for invoking the privilege against self-incrimination for this purpose. Other and more appropriate legal principles are available.
after his arrest, but made no physical examination other than such as could be made by observation and conversation, there was no error in admitting the testimony." (Italics added.) 87For dictum to the effect that general medical examination does not violate the privilege, see Moe v. Monmouth County Common Pleas Court, 143 Atl. 750, aff'd 150 Atl. 920 (N. J., 1928): "The tenth reason urged for a reversal is that the court below violated the constitutional rights of the prosecutrix in subjecting her to an examination by a physician without her consent. This reason seems to have been abandoned, for it is not argued in the brief, and moreover there is no merit in the contention." (Italics added.)
As to the right to compel an accused to repeat a difficult word arrangement, see the discussion herein under the topic "Voice Identification." The same, and even more forceful reasons can be urged in support of the admissibility of evidence obtained from the word arrangement test.
88 Ex parte Frankel, 17 Ala. 563, 85 So. 878 (1920). See comment on this case in 10 Temple L. Q. 314 (1936), in which the author interprets this case as authority for the propositon that no tests for drunkenness may be administered without the consent of the accused.
